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BETWEEN KEVIN CRAIG : :

_ Plaintiff '
\Dé Clisorns Re Lona FIDE  ExrenOl Uz
and //___>

SPARGOS EXPLORATION NL -
and QUEEN MARGARET GOLD
MINES NL

Defendants

Mr. R. Cannon instructed by Okeby and Ginbey appeared for the
Plaintiff. |
Mr. P. Bogue instructed by Smyth and Thomas appeared for the

Defendants.

REASONS FOR DECISION

WARDEN D.J. REYNOLDS S.M.

On the 19.08.86 "the Mining Registrar, Kalgoorlie,

received Plaint No. 1/867 by the Plaintiff, KEVIN CRAIG
f“CRAIC“).' The Plaint. claimed as foilow%:

. "the Defendant has not complied wi;h the expeﬂditﬁ;e
conditicns relating to Mining' Lease 25/2 in that .tha

amounts reguired tc be ex penced .on mlnlng cr in

connection with mining on the~ tenement have not been

S0 expended _for the year ending 2lst December 1985

and no exempt¢cn under Section 102 has been obtalned.
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. .T”?-’min::.ng lease 29/2."
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The Defendants, SPARGOS EXPLORATION NL  ("SPARGOS")
and QUEEN MARGAR}:..’I‘ GOLD MINES NL ("QUEEN MARGARET"), applied
for m:.n:x.ng lease 29/2 ("M L. 29/2 ) on the 16.04.82,

M.L. 29/2 was granted commencing on the 22.12.82.
‘M.L. 29/2 comprised the sam.e .}and as that which formerly
comprised various gold m:Ln:Lng .Leases and mineral claifné
under the M.m:mg Act 1904 and whlch were held by the
defendants.,  M.L. 2-9/2 therefore represented a
rationalisation of the land as a mining lease under the
Mining Act 1978 as amended ("the Act"). M.L. 29/2 has an
area of 382.86 hectares. .

The Mt. Ida mine is located on M.L. 29/2. The Mt.
Ida mine ;.x'sed to be called the Timoni mine but nowadays
it is< referred to.' as the Mt. _'lda mine. The mine is in a
district”called.C'opperfievld. The mine has a history dating
b_ac;k to early this century. °~ It also- has a history of

producing gold in its early days.

. The mine was held by Lake View and Star -for some time

until it closed down in 1966. CRAIG first became involved

in the mine din 1372 when he held a Tribute Agreement with
Lake View and Star which enabled him to work the mine.

Ho gold had been produced - from thn mine between the years

1966 and 1972.
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.ehd during the six months, up to 13 men were employed at
the Battery to treat the ore taken from underground at the
mine; CRAIG ceased working at the mine after six months
because -it was or became ueeconomic at the royalty rate
previously agreed, 2arts of the mine were flooded and
dewatering the mine was very expensive.

Several years later Lake View and Star ceased to hold
any interest_;n the mine and disposed oﬁ the head frame,
pOwer house and other equipment.to a scrap metal merchant.
In 1978 CRAIG travelled to the area with the idea of taking

.up the land.. He found that a Mr. Davies had been there
a day earlier and taken it up.
A syndicate was then formed to purchase the tenements

from Mr. Davies. The syndicate, known as the Mt. Ida

Syndlcate, ‘consisted of SPARGOS (50 percent), CRAIG (20

-
Lo
-

uft of the ‘mine and along with three others,‘

This work caused the Menzles State Battery to reopen

‘percent), Rlchard Ladyman (15 percent) and James Keogh ("KEOGH")

(15 percent). CRAIG was directly involved in purchasing

items of plant and equipment for the syndicate. A

QUEEN MARGARET was floated in 1979 and tha -pdﬂv dual members

of the syndicate vendored their interests in the tenements
and the plant and equipment to QUEEN MARGARET. The end

result was SPARGOS and QUEEN MARGARET each holdidg a 50

percent lnterest in the Mt. Ida mine and the land immediately -

about it together with the plant and equlpment.
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to dewater the mine "and refurbish the shaft, CRAIG was

then and still is highly experienced in dewatering mines.

His duties in 1979 and part of 1980 included dewatering

the mine, refurbishing the shaft and clearing access to

the 4 and.S levels and gaining a;:cess to the- 6,7 and 8
levels. However, he didn't remain at the Mt. Ida minesite.
'lle was sent to another mine at Bulong to dewate.r it.
When CRAIG was at Bulong, the Si’ARGOS/QUEEN VMARGARET
‘joint venture continued working on the 4 level and carried
oht a surfacg drilliné prograrr!nie to the north of the mine
site. éosteaning and diamond drilling were also undértaken.
It is _clear on the evidence that 1980 "and -1981' were
" very busy years. The north and south shafts were both opened
'up'. The plant was des:Lgned to treat 20, 000 tonnes of ore

. per annum and it was hoped to prove up a reserve of 100,000

tonnes., KEOGH referred to this in his evidence and there

is also mention of it in the 1980 Annudl ﬁeport of SPARGOS,
| KEOGH also gave - evxdence that the cost of redevelopmept
became far more expensive than 1n1t1ally thought. ' The grades
were not econumic and there were pockets in the 4 eand 5
levels that were too dangerous to wo?k 1n This may ‘have

‘been’ the result of or compounded by the fact that the mine

was previously flooded. Timber swells in water. th_an a’

mine is dewai:ered; ailr then gets to the timber causing it
~to shrink and this in turn can allow_a -considerable amount

of rock ‘movement. - B 3
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‘Disappointing development grades were obtalned from

<x£he No. 4 level North Section at Mt. Idn and this led
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to the postponement of the development on the No. &
levél. Decreased revenue derived from the battery
sands tailings retreatment operation {SA800,000) during
1981, also placed unnecessary pressure on corporate
liquidity at a time when the company most needed these
fuﬁds.

The 1981 Mt. Ida Joint Venture income eveﬁtually proved
too small to maintain the vigorous development necessary
to piace the venture on an economic footing and the
;underground‘ operation of the mine was suspended 1in

Ja;pary; 1982. The company conseguently is in
difficulty with its involvement in this project because

of the North Section's inabiliff to- éarry sﬁfficient

ore'grade reserves at. current gold price levels."

KEOGH gave :evidehce thai- in round £figures, " about
'$7,000,000 had been spent on the Mt. Ida mine comprising
aboﬁt. s1,700,000 for plant and equipment and about
$5,300,000 .for dewatering and exploration. 1 will refer
later to amounts of expendlture when examining the ev1é§nce
of BERNARD McGQIﬂESS (“MﬁGUIN“SS“) -an accountant ‘employed
by Minplex Résources Pty Ltd.

In 1582 CRAIG ne

[Té}

ctiated a Tribute Agreement with
SPARGOS and QUEEN MARGARET. In all there were four Tribute

Agreements1 and CRAIG eventually vacated the Mt., Ida mine

in March 1984. One of the conditions of the initial Tribute

-
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This was m\portant to SPARGOS and QUEEN MARGARET for
the on going treatment of tailings located "in the Mt. Ida
area and about 8 kilometres north east of the Mt. Ida mine.

They needed water to treat the tailings and the only water

available in any great quantity was located at the 1000

foot level 'of the Mt. Ida mine.
When CRAIG was acting under the Tribute Agreements
he treated about 2090 tonnes of ore for about 1460 ounces.
He had anothér 4 men working with him ahd once again he
kept the Menzies State Battery going at full capac:.ty.
CRAIG gave ev;Ldence that he paid. a total of 5161,590.00
to SPABGOS and QUEEN MARGARET in royalties pursuant to the
_ Tribute Agreements and that he and his fellow worke:s-ear_ned
for themselves a total of $193,055.00. CRAIG sought a
'furfhex: Tribute, however, the .parties were unab_lé to
| 'ne_gotiﬁte any fui‘Lhe.r. agreement. CRAiG then. leiz't Mt. Ida
once again. | |
. Before CRAIG left the mine and after, SPARGOS and QUEEN
MARGARL'I‘ employed a caretaker to live on site to ensx;:e
-that none of the plant and equloment was sto.Len.

In July 1986 CRAIG ncticed tne headframe from HMMt. Ida

on the back of a truck in 'a yard in Kalgoorlie, He

- gubsequently went back to the mirne site in October 19-86'

and noticed that all of the'plant_ and equipment had been

removed. There was a kato machine doing some costeans and
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at another mine near Kambalda. SPARGOS and QUEEN MARGARET

concede that the plant and equipment was ;emoved and that
a lot of it was sold. .
During the hearing two videos were shown. The first’
was a p¥omoticnal video for QUEEN MARGARET. If showed some
exploration and development at the Mt. Ida mine. The second
’ was'mAde shortly before the hearing and it showed the mine ’
site and the immediate surxrxounding area. The mine had ceased
‘operation and there was no longer any workforce on site.
The expenditure year the shbject of the Plaint is the
22.12,84 to the 21,12, 85 lnclu51ve.
McGUINEss gave evidence that the SPARGOS/QUEEN MARGARET
joint venture expended 5113,060.00 on M.,L. 29/2 for the
yeaf ending -31.12.85. There seemed to be no issue taken
that this.was the amount of expenditure re;iéd upon for
Lthe year ending 21.12.85 and so I will proceed on that basis.
Using thé figures inen in evidence by McGUiNEgS, I caléulate
a total of $112,960.00, This small discrepancy is of no |

consaquence, He yave the following breakdown:

Item ' . 3
: -‘.A 1. Depreciation 63,811.00
| 2. Wages ’ 14,784.00
- 3. Generator Hire . 2,688.00
4. Fuel . . 3,855.00
. 5..Food T 2,340.00 - .
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'Motor (C&rotaker) A770.00f>'m

-Administratlon-- m>"“ﬁm;-2,4f5.00.“mm

9..Stationary ' : 145.00
10. Insurance 608.00
11, Luss on sale 15,976.00
12. Rents, Rates, Sundry . 3,744.00

TOTAL: $112,960.00

.Section 82(1l)(c) of the Act provides as follows:
*"82., (1) Every mining lease shall contain and be
subject to the prescribed covenants by the lessee and
in particular shall be deemea fo be granted subject
- to the condltlons that the lessee shall -

(c) comply w1th the prescribed expenditure.
:conditions,appllcable to.such land unless partial or
total exemption therefrom is granted in such manner

as is prescribed.”

The expenqitﬁre conditions applying to mining leases
are brescribed in Regulation.B; of the Mining Regulation§
1921 as amended ("the Reguiations“). Regulation 31(1)
provides as "follows: .
' _"31._'(1) The holder of a mining. lease shall expénd

in mining on or in connection with mining on the lease

not less than $100 for each hectare or part thereof

of the area of the lease with a minimum of $10 000~

during each year, of the term of the lease;-but if the
holder is dirtctly engaged part—tlme or full-time in

-
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Provided that where the area of a mining lease
éoes QoL exceed five .hectares the minimum.;nnual
expenditure shall be $5,000."

As previously mentioned, M.L. 29/2 has an area of
382.86 hectares. At a rate of $100.00 for each hectare
or part thereof the expenditure requiremént ‘can therefo?e
be calculated to $38,300.00.  The amount of $10,000.00
provided in Regulation 31(1l) is ekpressed as a minimum not
a maximum, If it -was a maximuxﬁ‘then the expenditure
reguirement on M.L. 29/2 would calculate back to $10,000.00.

‘However, given that it is a minimum, the required expendlture

 on M.L. 29/2 is $38,300.00.

Section 98 of .the Act is the relevant provision on
. forfeiture of a mining lease.. SPbsecfions 98(1) to 9B(5)
 §:3 particularly relevant and they provide as follows:

98. - (1f. Where the.requirements of this Act are not

being compliedv with in resp;ct, of the. expenditure

conditions applicable to an exploration licence, a

mining»leasa or general purpose lease, any'pérsop may

aoply to the warden for the forfeiture of -such licence
. : _or -lease as provided in this section.

{2) . An appiication. for forfesiture under this
section shall be made éuring' the.Aexpenditure year -in
relation to which the feéuirément is not complied:with
or within 8 months: thereafter’ in such form -and manner
as may be preséribed and shall be accompanied by the .

prescribed fee. -
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When - the warden' tinds that the holder

L P

of an exploration licence or lessee of the mining lease
or general purpose lease has failed 'to comply with
such requirements. as are mentioned in subsection (1)

of this section, the warden may recommend the forfeiture

of such licence or lease, or impose a penalty not
exceeding $500 as an alternative to ‘the forfeiture
or dismiss the application. ' i

(b) Wnere a penalty is imposed under this

o e o
o —— 06 i '

section the warden may award the whole amount of the

penalty or any part.thereof to the appllcant.

.

(5). A recomﬁehdatlon shall not be made under

bl

subsectlon (4) "of this section unless the warden is

satisfied.that the non-compliance with such reguirements

is, inm the circumstances of the case, of sufficient

gravity to justify the forfeiture.”
T - , . (my underlining)

The first thing to note is that the Plaint was made

1

;wiphin time. ~-.-Subsection 98(2) requires such plaints to

be made during the expenditure year or within 8 months

thereafter., in fhis instance the end of the expenditure
year. was ‘the 21.12.85 and the Plaint was made on the

19.08.86, two days before the expiration of the B8 month

period.
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The degree of proof required’-':'L'n:._ar"f,'appl_icatioh

for

forfeiture of a mining tene}-ﬁent";s proof on the balance

of probabilities, due regard being had to the fact that-.

the forfeiture of potent'j..al_ly ‘valuable or valuable property

is involved (see Wells v Powell (1971) S.A.S:-R. 313

ang

followed 3in Mines Exoploretion Ptv Ltd v Mills and Timmine

(1971) 2 S.A.S.R. 464).

The first question to answer is .whether or not the

-

defendants have failed to comply with the expenditure

.conditions. . To answer this question it  is necessary to

determine - whether each item of expenditure as stated by
McGUINESS is "in mining .on or in connection with mining'
on the lease.®

A significanl amount of the expenditure .was for

'depreciatic}n‘ c':f.'pl'ant and eguipment. Eacn of the P1a:mt:. £

and the. Defendants called an accountant to' give evidence

on the meaning of depreciation. Mr, Kollosche of thur

Andersen . & Co was called by the Pléintiff.' He said that

deorec:.atlon is not a caah expendlture and that it 1is not

money spent.  He agreed that deprecmatlon is_an expense

in pra'ctical terms( for the purpose of the Income Tax

Assessment Act.  IMr. Brayshaw of Bentley & Co was called
by the Defendants. Ha 4id not =gree with the proposition

caiat Jdaprecizticon is noT & cash expendit:

daprsciaticd as monstary sxpanditurs, -

There 'was, ‘neweve_r, no real d:Lv-s.r_gence in - their__ views -
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In this instance the Defendants have depreciated plant
and equipment. They have allocated the expense over a period
of time, in this instance, years. In my opinion it would
have been lggitimate for them to c¢laim the whole of the
cost of the plant and -equipmené as expenditure for the-
purposes of the Act in the year that they pufchased it and
took: possession of it. They are not entitléd to claim
dep;eciation as expenditure fgr the purposes o©of the Act
in subsequent years. |

The object. and policy of the Act is - .to explére ‘ahd
mine land for the mutual benefit of the holder and the State.
To Allow depreciation as an. item of expenditure for fhé.
purposes of thé Act would -fly in the face of the objeét
and policy bf.th; Act. It is legitimate to show depreciati&n
as an expense for the purposgs of Fhe Income Tai.Assessment
Act. To get Lhe true picture of the operation of a business
you should- téke Adepreciation into account. Deprebiation
is ‘a legitimate entry on a profit and loss 'statémengs

Depreciation is not however expenditure for the purposes

| 3}

~ - -
o} the Act.

T shall now examine the various expenses for the care

taker. These include wages,. generator hire, fuel,  f£fcod,

" hardware and motor vehicle expenses. It is necessary to

examine the role of the cagetaker. - )

.
-
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called :the;;caretaker}. Mr.—-Homewood.“.

R - e w~ ;....

During the time- that he was there, SPARGOS and

: equipmcnt.:f

K.cu.-a--~-

PR SAN

4:;ﬁfﬁf“QUEEN MARGARET were not - carrylng out any productlon, drmlllng
| ..or- costeaylng. He was Smely there to keep people away
from the mine and to prevent .any stealing. KEOGH agreed
that the caretaker did not have a lot to do and that his
principal role was to prevent-pilfering.

Clearly it was prudent from a commercial point of view
for the Defendants ¢to employ & caretaker, Howevér, the
fact of the matter is that the caretaker had  nothing to.
do with mining or in connection with mining. There may
well Ee cxrcumstances where daietakers expenses can be -
claimed as 'gxpgndlture for the purposes of the Act. - 1ln
such‘ a circuﬁstance- it would be 1likely that a }n;nlng
opefation was - ip progréss or temporarily’ ciosed down.

In Lhe present 'iﬁstance,- however, tﬁe' caretakers expenses
are not incident or conduciye to a 1niniﬁg operation and
éccordingly' are not expenditure for the purpose§ " of the
Act. - |
I shall now examine the lbss: on the sale of: £ixed

assets. An amount of. $15, 976 00 is claimed “under this.
heading. This is clearly not expenditure for the puré;ses
of the Act. Fi;ét;‘the total cost of the fixed assets would

be expenditure for the purposes of the Act in the year that

they were purchased. To allow loss on sale as expenditure

would result in an amount being allowed twice. Secondly,
) . 0/14 . . ‘. ) - - - - ]
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I how turn to rental for the lease. Subsectlon 82(1)(a)

provides that the. lessee shall pay the rents due under the
lease at the prescribed time and in the prescribed manner.
As previously mentioned Subsection 82(1)(c) provides that
the lessee shall comply with the prescribed expenditure
conditions. The provisi-on of rental and expenditure

conditions in -two separate and distinct parts of VSection

B2 is a clear indication that rental is. not to be regarded

as an item of expenditure for the burposes” of the Act.

WXL

' The provisions of Section 39 of the Act confirm:this§™

interpretation. Section 39 proyides as follows:
"39. Where the owner of ény pa;:ivate land is granted
a8 mining tenement on an application made under section
38 .he shall comply w1th the terms and conditions of
-the.mining tenement and in partioular the expend;ture
'condif.;ions applicable thei‘eto., bu‘o no renf or . royalty
'sﬁall be payable by the owoer with respect toA the land
the subject of the mlnlng-tenement or An respect of
any mlneral won therefrom
Thus the rental of_$2298.00 is not_‘ expenditﬁrei -I:Ior
the purposes of the Act. I am ealso of the opi_.nion that
Local Government rat=s are not e: onndl..ure for the purposes

of the Act. There was also an expense clalmed of §335. 00

‘for geology work, .however McGUINESS could 'not say what was

../15 . | | ’ -
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" actually done. . In the normal course, evaluation and
by i TN . . ) } ——
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ment carried out by a geologist would be expenditure

mifdrlthe p;rpoées of . the. Act, however in this instance there
is simply insufficient evidence to enable me to make any
" such conclusion. Thus the totalhamount of $3744.00 claimed
as expenditure for rent, ratés and geology work is rejected
as expendilure for the purposes of the Aét.
Lastly, there is also insufficient evidéﬁce to Jjustify a
conclusion thal the amounts stafed by McGUINESS for
administration, stationary and insuranée are expenditure
for the purposes of the Act. Presumably some administration
would have beéﬁ necé#séry to organise and supply the
~ caretaker., Given that the caretaker's expenses are not
items of expénditure for the purposes of the Act, it follows
fhét the admihistrative cost gssociated with the - caretaker
is not ah item of expenditure for the purposes of the Act.

I therefore conclude that for the expenditure year

EEN

-—

22.12.84 to the 21.12,85 inclusive, SPARGOS and QU
MARGARET failed"to expend any "amount in mining on. or in
connection with mining on the lease, M.L. 29/2. They have
vtherefore failed to comply with the expenditure coﬁditions
as reguired,

Having resached such ~ conclusion, the provisions of
Subsection 98(5) of the Act now require me to decide whethar
the noﬁ—compliance with the expenditure regquirement is,
in the circumétancés of the case, of sufficient gravity

to justify forfeiture.
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'"'Eimilh}A'proQision} including‘_the‘ bofds_ "sufficient
wag interpreted by the Court in Pacminex

Pty Ltd v Australian {Nephrite) Jade Mines

X Ltd (1974) ‘7 S.A. S R. 401.

The Pacminex case _examined Section 69 of the South
Australian Mining Act. The relevant parts of Section 69
provided as follows-

"69. 41)_ The Warden's Court may upon application by

an§ interested person make an order for forfeiture

.of any mineral claim or precious s?ones'claim.
(2) An order shall not be made unde: Subsection

(1) of this Section unless the Court is satisfied that

the.requirements of this .Act in relation to the claim

have not been complied with in a material respecf and
that the matter is of ~sufficient grav1ty to Justlfy

Lhe forfeiture of the claim.,"

In a much quoted pasgage at pége 412, wells J stated
as follows: | |

. "The court must first be satisfied that the feqﬁirements
-0f the Act in relation to the élaim bave. not been
complied with "in a material respect". In determinin

- that issue ths court will naturally have regard to

the regulations invoked, to the circumstances immediately.

' . relsvant to the alleged non-compliance, and, in particular,

to whether the breach is something more than merely

trivial or technical. The court must next be satisfied

that the “matter” is "of sufficient gravity to justify

the forfeiture of the -claim*. The "matter" referred to,

x - An my opinion%_?s‘ha{ equivalent to the breach proved.
If it was’. tHe word "breach" would have been used
- \- ’ - . :



The word “matter” was choSen "in my view,

to'lmpress upon the court the necessxty of considering,-

Ea TS -

_:wnot only the breach and the facts dlrectly bearlng

“upon it, but also the events leading up to the breach,

the conduct of the parties and the actual and potential

' consequences of the breach and of the forfeiture sought,

having regard, throughout, to the object and policy
of the Act. 1In this connection, the word "sufficient"
must éspeciélly' be bbrne in qniﬁd and its full

implications recognized: VhateQér may be urged in

support of the existence of a residual discretion,

the language of sub-s. (2) speaks of the court's being

satlsfled that the matter 1is of sufficient gravity
to justify forfeiture, aﬁd, to my'mind, the implication
of that language is that the order will naturally follow’
the findiné that the court is so satisfied. Such an

implication' would - not, perhaps, be carried if what

was being laid down was a minimum degree of irregularity

‘that represented the bounds of  an exemption from

liability to forfeiture, But that is not the case

here, The orderiis not to be made unless “the mat§er

is of sufficient gravity"; that is not 1language apt

.to limit the bounds of an exemption; rather does it

represent a final and comprehensive set of

. circumstances, the establishment of which, to the

" should go."

court’'s satisfaction, points the way in which the court



. Subéeétion 98(5) of the Act uses the words "in' the

Eiréumstances .of- the ‘case". Tne inclusion -of these words

-

‘Tequire - the.--Warden - to--consider- circumstances ~other ' than— """ -

the non-compliance itself. The words "in the’ circumsténces
of the case" were used for the same reason as the word
"matter” was used in the South Australian legislation.

Suﬁsection 98(5) thus impresses wupon the Warden ﬁhe
necessity .of considering, not only the 'non-compiiance and
the facts directly bearing upon it, but also the eventsf
‘leading Qp to the non-compliance, the conduct of the parties
and the actual and_pqtential coﬁsequences of the
non-compliance and of the forfeiture sought, haviﬁg~regard
throughout, to.the object and policy of the Act. The whole
policy of the Act is that a tenement holder unable to explore
for or exploit mlneral resources oi a tenement should give.
1 WaY for some other person to do so. | The Act encourages
exploration and mining activity and discourages a tenement
holder from- goinyg to sieep on his rights and obliéariéns-

- In my opinion, the events leading up to the ' :

non-compliance, in this particular cése, are significant
in détermining sufficient gravity". MCGUINESS stated that
a total of 54;900,000.06 was. expended on operating
developmenl costs.  This aﬁount should be compared with
the_expenditure‘réquirement of $38,300.00 per anﬁum.

As mentioned, a decision_was made in January 1982 to
ceasé development of the Mt. Ida mine. - During 1982 angd

until March 1984 CRAIG worked the mine under various Tribute
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"fér "":about' 1460 ‘ounces of gold and paid royalties of

h It 13 clear' from the ev1dence that durn.ng thls

.o ._..__, YK PERV . e s @ Samd o

$161,590.00. " CRAIG and his four workers received a total

of $193,055.00 for themselves. CRAIG says that he did not ~
make a profit from the Tributes.
That CRAIG did all of this work is of course a

circumstance that is favourable to him, Ironically, all

.of CRAIG'S work is a circumstance that is also favourable

to the Defendants, SPARGOS and QUEEN MARGARET. Whether

or not CRAIG 4initiated the Tribute Agreements, the fact- :

of the matter is that SPARGOS and QUEEN MARGARET entered
into “them. . There is- nothing in the Act or Regulations

requiring the lessee of a mining lease to carry out mining

‘operations or comply with “the expenditure requirements in

person. It is the responsibility that is personal to the
lessee,. not the actual expenditure.  The lessee satisfies

the reguirements of the Act and Regulations by procuring

another person to mine- or expend money.
Prior to the Plaint, the Defendnats seéured Dr, Barnes

to assist them in develop:mg a tresh programme of e*cploratlon

on M.L. 25/2. This procramme sought to prove up open pit

-

reserves in particular in the north west corner of M.L.

29/2. In July 1986 the Pefendants commenced negotiations

" with the tenement holder of the tenement adjoining the north

west corner, to.purchase the adjoining.'tenement to better-
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‘29/2 includlng costeanlng, shallow er..Ll.mg and dlamond

- o e ettt . - . -

drlll.mg. The Mt. Ida mine represents only about 20 percent

of the total area of M.L. 29/2. S

The existence of such an exploration programme and
the commencement of such negotiations prior to thé Plaint
-are “"circumstances of the case“. The -explération expe.ndi'ture
of §$213,000.00 incurred in September and October' 1986 is
corroborative of there‘ being an exploration pfograxﬁme in
existence prior to the Plaint.  However, the actual
expenditure itself was inéurred "after .the Plaint and in
this instance I attach no weight to it.

There was a great deal of. ev:Ldence on' the plans and

pr0posals of the respectlve partles for the lana compr:.slng
the lease, CRAIG is an experienced and competent_ mingr
and planned to extract parcels of ore from the mine. - He
was primarily conceﬁ}ed witﬂ the mine but. said that  once

"a cash flow was established he would explore other areas

" in an attembt to prove up ‘an open pit or p:.ts Whether
N

CRAIG could do what he planned at a prollt is not a matter
with which I need concern myself. ‘I only need concern myself
with what he proposed to do..

Section 100 of the' Act provides a right in opriority

to mark out and/or ‘apply to the applicant on whose =

application resulted in an.order for forfeiture. The policy
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"of th;s sectlon is to maintain a certain level of ‘exploration

'-.‘.,.x .y Tt

Warden should.not overlook the implications of this section
when examin.':ug .the "circumstances of the case", However,
Section 98 of the Act does 'not create an entrepreneurial
battle field. The Warden in each case should put the

evidence on future plans and proposals in proper perspective,

In this regard the comments of Wells J. in Taylor and Schultz

'v_North Flinders Mines Ltd (Supreme Court of South Australia

76 L.S.J.S. 225) are relevant.
At page 225 Wells J stated as follows:
"The substantial'body of,eviden;e and argument devoted
to the‘lréspective plans._and proposals of the ztwo-
co:npanies'mu‘st_ be reviéwed: but althouéﬁ it would bhe
. an unusual case of this kind in which such plans and»
-f'proposéls ébuld altogether be excluded from N
-dohsideratioh it should clearly be understood that
_A a Warden 8 Court is under no obllgatlon to treat the
comparatlve merlts of each as decisive of the questlon
of whether the matter is of sufficient gravity. If
a Warden's Court embarks upon such a review, it must
keep ateadily in mind what is the issue +o which such
material- is being treated as relevant. It is the

gravity of the "matter" that is decisive and, for the

purpose of assessing that "gravity, a Court must treat



théwbbjects and pollcies of the and the bearing

At
that ‘the non-compllance and ‘an oré;;_ for fé:feiture
"}7vou1d have on those policies, as B%ﬁ?t;me,importance.
.df- coursé, if it appeared, for eiambié, ithat the

organisation and future of the claim-holder was such
that it was unlikely - that it would = fail to repeat

what, ex hypothesi, was a mipor or adventitious breach;

or i1f it appeared that the party' clalmlng forfelture

was manifestly incapable of - abldlng by the 1labour

_conditions and was unlikely to succeed in an application -

to have those conditions. suspended, a Warden could

well reguard those circumstances aé appreciably afféctiﬂg
the outcome, But the tail must not be allowed to wag
the dog. “The matter" that is. to be of sufficiett
gravity-ié'not"ééll pointed out 1n the Pacminex case

(supra, at page 412) -identical with -the non- compliance;

“but what lies at _thg heart of *"the matter” are the

ﬁén—compliaﬁce, and 'the -reasons for _it, ahd, the

conseqﬁences and iﬁplications of it. The ﬁon-coﬁpliance

- is not to be treéted as a bare condition prégedeﬁt,
the fulfilment of thch opens the forenéic floodgates
to -the entrepreneurs and the commercial auéurs. Qtét
the Act ordained should Be a2 limited enquiry cannot
be expanded beyond ‘its duelanq lawful bounds,"

That ueariy all of ths pést exploration and development
was focused on the Mt. Ida mine and that &RAIG intends to
work the mite is no reason - to favour CRAIG.  The mine
represents only about 20 percent of tﬁe area of the lease

- o . - . -
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T It- has not been shown that there
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-.is anythlng basically wrong with what SPARGOS and QUEEN
-‘MAR.GARET propose to do. . CRAIG'S evxdence that it would
?5%;—-*;lbe"lmpossible' to open cut because the vein was narrow,
applied only to the Timoni lode and not the lease as a whole.
To refuse to recor-nmend forfeiture having 'regard to these
circumstances would not in my opinion stultify or frustrate
the objects and policy of the Act.

Although: the non-compliance was for the total amount

of the required expenditure, in my opinion the non-compliance .

in the-circumstam:es of the case is not of sufficient gravity
Lo justify forfeiture.

Subsection 98(4)(a) provides that the Warden "may"
recommend forfeitufe. Upon a finéing that the lessee has
failed to comply with the expenditure conditions, does the
Warden ﬁave a discretioﬁ .tq recommend forfeiture"whéthér
.o'r not'-t.he non—compliancé is, in the circumstances of the
.éase, of sufficient gravitf to justify forfeiture?

In my opinion, Section 58 of the Act isg a legislative

provision by which a power is conferred upon a Warden -

coupled, once certain facts or matters are estéblished to -

- the warden's satisfaction, with a duty to exercise "Ehat
power. 'Thus, when and only when the warden is satisfied
that <first, there has been a fai.!.ure t0 comply '..vith thé
expenditure conditic;xj.s, and sacondly, that the non-compliance
. .1is, in the circumstances of the case, of sufficiént gravity
'1;0 justify forfei‘cure,-the Warden is required to recommend

forfeiture{
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Ciben that I have concluded that .the non- compllance
15:' in the circumstances of the case, " not of sufficient
gravity to justify forfeiture, it is. therefore not open
to me to }ecommend forfeiture. I must now decide whether
to impose a fine or dismiss the application.

In this instance the non-compliénce'was total. Sectlon
102 of- the Act entltles a tenement ‘holder to apply for an
exemption from the prescrlbed expenditure condltlons. The
Defendants did not adopt this course. There was a
significant period of delay by the Defendants in recemmencing
- plans for M.L.-29/2. Invthe circumstances I coneider the
maximum® fine appropriate. Alsc, ?n the cfrcgmsfances, I
consider tﬁaf”“the. Defendants shouid pay the Plaintiff's
costs of the aéplication. The ground of the Plaint has
been.proved, : Further,prlor to the hearing, the Piaintiff
“gaee notice.to the Defendants that 1if they coﬁld show him
evidence of expenditure in mining oh or in.eonnection with

mining on the lease, he would withdraw the Plaint,

FINDINGS AND ORDERS: 1. There are findings that:

{a) the Defendants failed

-

to cemply with the

expenditure conditions

for M.L. 29%/2, )

. . (b) the non—cbmpliance is,

in the circumstances

. o " of the - case, not of
. - “sufficient gravity to
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justify forfeiture,

e+ e 20 the Defendants are fined

¢ —— —— - — o SO @ b, *

.the sum of $500.00,
3. the Defendants pay the
Plaintiff's costs of
.the application 'to be
taxed on the 'hiéhest
scale or as mutually

. . agreed.

REYNOLDS S.M,

WARDEN
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