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. , ' BEFORE: WARDEN C.N. CALDER
(  ) " FOR THE PLAINTIFF: MR A. GAMP

FOR THE DEFENDANTS: MR T. PERCY

The plaintiff seeks forfeiture of Mining Lease 77/5 upon the single
L ]

ground that the defendants have not complied with the prescribed

expenditure requirements for the year ended 30 March 1987.

The plaint was lodgéd on 9 June 1987. A summons was duly issued on
10 June 1987 and Q;bsequently_served on the three defendant tenemenﬁ
holders on 13 July 1987. A joint defence lodged at the Registry on
22 July 1987 simply stated that there had been compliance "with the

expenditure requirements in respect of Mining Lease 77/5".

The departmental record (exhibit '"A") diéclosed that Mining Lease
77/5 had been granted to the defendants jointly in March 1983. The

expenditure year for purposes of the legislation runs from 21 March

"in any year to 20 March in tﬂ?‘follgwing year. The annual expenditure
required by the Acc is $10,000. The record shows that as at the

date of the filing of the defence herein no report on operations on
the teneme;; £a;j;;§:1be;n lodged by the tenement holders for any of

the years ended 20 March 1984 to 1987 inclusive. This.was a blatant

breach of the provisions of S. 82())(:) and Regulation 32.. No excuse




vas dffered dtlany time for such breacha; On 9 September 1987 a report

-

,fin the prescribed form (form 5) was lodged at the principal registry

bt.of the Depertmen: in Perth. ﬂ_hlt report should heve been lodged -gﬁiw.

wlthin 60 days of 21 March 1987 It was thus lodged some 3% months
late. It was accompainedvby a letter to the Director General of
‘Mines signed by one of the tegeﬁenr»holders "(requesting) that the
attached report be accepted“. No eppyicacion was made to the Warden
for an extension of time to be granted pursuant to S.104 to allow

late lodgement of the report.

The hearing of the plaint took place before me at Southern Cross
on 1 October 1987. Mr Camp appegred for the plaintiff and Mr
Percy for the three defendants. 1 heard evidence and submissions and

reserved my decision.

For the élain:iff evidence was given by Mr Granich. 1 find he is
reasdnably experienced in the phf;ical aspects of mining, having been
1dvolved in tﬁe use,of Machinery and plant on mining sitee for adout
6 years; He is faédliar with Mining lease 77/5 having first -inspected
it in 1985. He formed the impression from its general aépearance
__,EEEP.Fhac no work had been done on the tenement for a.considerable
time. He had visited the site periodically, approximately every 2f3
months until the time the plaint was lodged. He conceded., however,
a belief that one mulloch pile near a 20 foot deep shaft would have
been about 12-18 months old. He estimated the quantity of material
in the pile to be about "two wdeelﬁarrows". A_winch on rhe site
appeared to have had very lférle use. On one visit, he-could not

say when, he had noticed some apparently recently broken quartz

rocks. During the year in issue he saw a ladder going down the

20 foot shaft which had not been there when he first visited the site.. ...
He went down the shaft and eaw some signs of recent workings on the

wall of the shaft - that he said was in about April 1987.- At that -




’ ﬁiog;ghébﬁad done some sﬁtfqpe samblihg.;

A h§dA5§§n é}eafed but't6'275ﬁ31i5%£ignt.

time he also noticed some vehicle_trackﬁ; In August i987»he saw

‘He agreed that the shaft

Treg N -

The plaintiff called Mr Geidans a well qualified and experienced

self employed geologist. 1 accept as true the contents of his
curriculum vitae (exhibit "E"). 1 find that mining lease 77/5 was.,
as at 30 September 1987 in the condition described in his report,

tendered in evidence (exhibit ''F").

I find that his description of the shaft and other diggings and workings
on the tenement is as he has described in evidence. I include in

. ’ :
that finding his opinion as to the limited nature of digging and

sampling which has been carried out on :h; shaft walls. I.find that

approximately five household buckets of material had been taken from
L J .

" the walls of the shaft within a reasonable period prior to 30

September 1987. 1 also find, based upon his report and hi; evidence
that on the surface;.on top of older piles of,mﬁlloch had been placed
/
fresher material. iI accept his eétiméte that the total volume of
such fresh ﬁaterial.did not exceed 1 cubiﬁ metre. In cross examinacioﬁ
he considered that it would be difficult to state accurately the
age of such material ;ichin 6 or 18 months. I will return later to
a consideration of Mr Geidan's conclusion expressed on page 6 of

exhibit "F". 1 find that his sketch of the shaft on page 7 of his

_report is accurate in its description of the general shape of the

relevant features indicated thereon.

Two of the tenement holders gave evidence. Mr Hugh Lavery gave his
evidence in the presence of Stanley Lavery who subsequently said

In the course of giving his own evidence that what Hugh Lavery had

said in evidence was true and correct. I was not impressed favourably




>he believed he had rather than flowing freely and naturally 1n-

- and daughter in law. 1 do not accept that she worked 12 hoursfa

day in "cooking and camp supervision'" as stated by Hugh Lavery in

by'Hugn Lavery. 1 found his evidence to be to some degree contrived .

1n the sense that it appeared to be designed to suit the task which

response to the questions which he was asked. It was also, in mj&
view, given with the contents of the form 5 (exhibit "B") which he

had lodged Jery much in mind.

I accept his evidence that at Easter 1986 the three tenement holders,
together with other family members went to the tenement and stayed -
there for some three nights and three and a half days (Good Friday
until Easter Monday). Hugh Lavery's wife, sister and two brothets
accompained the tenement holders: I find that during those days

some work was done on the tenement. I find that Mrs Shirley Lavery,

the tenement holder did some of the cooking assisted by her daughtet
. :

evidence. .Bearing in mind that she was assisted by her f7 year old
danghter and her ddnghter in law and that the cooking and related

cleaning work was for only 7 beople I consider that no more than

8 hours a day while camped on the tenement could be reasonably .
attributed to such work by Shirley Lavery while actually on the lease.
While I am satisfied that Shirley Lavery was ptesent on the tenement

over the whole period I find she did no work other than cooking and
associated "housework" at the campsite. She, howener. was not

engaged in any "mining" as such on the tenement. in my view.

1 do not believe the evidence given by Hugh Lavery that both he

and his father-worked 12 hours a day on the tenement on Friday.

Saturday and Sunday together with his two brothers. 1 do not accept

 his evidence that during that time 2 cubic metres of material was

-

?epoved from the shaft. I prefer and accept the evidence of Mr Geidans




on the surface near the shafc and that ln addltion the equlvalent of

about five household buckets of material had been removed from the

@
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i walls.

1 am satisfied that the.freshé? matgrial on the surface seen by'
Mr Geidans had been removed from the shaft by the Eenement holders
and their family at Easter 1986. 1 do not believe, howeve?. that
it took the two brothers of Hugh lLavery three and a half 12-hour
days to remove such a small amount of material. I am not pfepared

to find that S.J. Lavery and Hugh Lavery and his two brothers worked

any more than an eight hour day in actual "mining' operations on

the site on the days from Friday to Monday afternoon inclusive. 1In’
making that finding I take into account the fact that there were four

adult men and one 17 year old girl engaged in the hauling of only

" about 1 cubic metre of material to the surface, the doliying_ and panning

of it and some collection of rock samples. The material brought

to the surface was )Qose material lying on the bottom of the shaft

and did not involve any work in hard rock except perhaps the small

amount collected from the side.wall.l I consider that Hugh Lavery
exaggerated the amount of 'supervision'" carried out by both himself
and his father, however., 1 find both were, for the time I have mentioned

above, engaged in "mining' work on the site.

I accept Mr Stanley Lavery's evidence that he visited the tenement

- once each month during the year in issue. He drove up there in the

van, registered number 60D 795 which is referred to in exhibit "“B",

._npd“camped in the van for 3-3% days each time on the site. During__ .

that time he used what he called a "loaming method" of 1nvestxgating

the surface of the tenement. His system was to dig holes to a_gepgh

of about 30 cm at regular intervals in lines radiating out from the




ihlft.‘ He would then take samples home to. Perth -and dolly and pan

“

fgﬁém;',No,records were kept of results obcained. 1 accept he spenc

_w—hourtﬂtvweck in such operatlons at home. I accept his evldence ’if‘f
:i;hn: it cost about $50 to travel up to the site and back. At the

time, however, on each trip he also spent 3 to 3% days on another
:tenemenc held by him alone. 1 accept his evidence in preference to

tﬁa; éf Hugh Lavery that the trip from Perth to Bodallin takes

about 4% hours and not 6 hours each way.

Hugh Lavery said in evidence that in July 1986 paid $2.6OO ﬁo his
- brother to fit out the van referred to as "site van" on exhiﬁit “B"
‘80 as to make it more suitable for camping. He said the van was
now with his brother in Coolgardie with the bréther. vHe said he
expected it to be "ready" withiq a moﬁth or so and that he planned
to leave it permanently on the éite? I do not believe that last :

matter. Lavery gave evidence which was corroBorated by Mr Granich

and Mr Geidans that they.did not leave their winch on site.with any
rope or handle nbr did they leave their other equipment behind.
The reason given by him was because it would be stoien. The site is
. only a short distance off Great Eastern Highway and not far ftom

_ .muwcmg-ﬁt_;}ain bins. Further., it would appear from Mr Stanley Lavery's
<:> evidence that the van was used by him for travellingvto and from the
subject tenement and his Separate tenement. It has never been left
permanently on the site and the inference 1 draw from Mr Stanley

Lavery's evidence is that he was keeping the van in Perth during the

subject year to be available for his trips to the tenement.

e 1 my opinion. whatever happened to the $2.000 given to Hugh Lavery's
brother it was not expended in connection with "miningwgq;;heulease"

for the relevant year. ' A

It is my opinion that time spent in travelling to and from_the lease
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does not constutute time spent *in mining on ‘the lease itself" for

purposes of Regulnrion 31 and- cannoc therefore form the basis of

s cleimable expenditure ltem in lieu of uages not paid for purpoees
of that Reguletion. 1 therefore find that the time during which |
Hugh and Stanley l.a\)ery can be said to have been engaged in lpining on
the lease itself for purposes of Regulation 31 is only 8 hours on
each of the Friday, Saturday, Sunday aﬁd nondaf. Travelling time and
time spent packing and unpacking at home and working at home dollying
or panning do not in my opinion come within the provisions of Regelation
31. 1 am of the opinion that none of her travelling time nor the
work'of cooking, cleaning and rhe like performed by Shirley Lavery -
comes within Regulation 31. I find that for purposes of Regulation
3] no more than 32 hours each.should be artributed to both Hugh and

Stanley Lavery for work performed Qn the lease over Easter 1986.

' The amount of $12 per hour claimed for work done seems rather high

however it was not challenged and in the absence of evidence contradic:ing
that of Hugh Lavery I will adopt it for the present. At that 64 hours
of 'deemed" wages for the two men constitutes a total of $768 for

the Easter 1986 period. Stanley l.avery's work at home, dollying

"~ andpanming “amounts to approximately 200 hoursy which at -$12 per

hour amounts to $2,400. He was not paid for that and in my ooinion
it was not work done 'on the lease itself" for purposes of Regulation
31 and therefore not allowable as an item of deemed expenditure.

In respect of his monthly sampling done on site 11 times during the

year in question I consider that I should accept the amount of 220

hours work claimed. That is consistent with Stanley Laoery's
evidence that he spent 3 or so days each month on the lease doing
the work he described. At $12 per hour that amounts to—$25640

— L

deemed expenditure.




N

.tem 1- of exhlbit "B" 15 reasonable. namely a toral .of 3232.,
also accept that the tools and equipmenc referred to in evldence
by Hugh Lavery were acquired and used and that~the'amount claimed

of $162 is reasonable.

Item & in the expenditure section of exhibit "B" in my opinion was

clearly intended to deceive the department. 1 find the total amount

‘stated ($2,628) was actually paid to Stanley Lavery by Hugh-lLavery,

but that it was not in truth "wages". I infer from the eyioonce that

the four cheques which were paid®to him were to corer some of his

expenoos in, travelling, preparing ladders ano other equipment, collecting
equipment and materials. I havg considerable reservation in accepting
that any of rhe amount claimed was ;énoinely pajdlas an-item of
expehdLCUre for purposes of kogulation 31. There Vés hovever'very

little cross examinition of either.Hugh or Stanley Lavery on the point.

At the claimed ratogof $12 per hour the amount of $2,628 represents

219 hours of work. That is another &4 hours per week for every week

of the year. Given the very limited expenditure claimed on "tools

and equipment" (namely $102) and given the limited type of work done

both at Easter 1986 and during the year I do not believe that Stanley

Lavery would have spent sufficient to justify a payment of ''wages'

‘of $2,628 even if such were an allowable expenditure for purposes

of Rogulacion 31. There was no real evidence ap'to hoy_thac amount

was made up. The money could'ﬁot have been reimbursement for tools

and equipment or supplies as that was claimeo under a separate

heading. I am preparod to accept that in part it could have covered
the actual cost of Stanley lavery's cravelling’eleven times to Bodallin

Er o

on his mon:hly visit. The cost of fuel for such trips was, 1 accept.




--about $50 per’ time. As the purpose of eech trip was to visit’ both

~ of Regulation 31.

he subject tenement and tho other tenement which he ‘held elone iif
consider only half of the cotal fuel costs of $SSO should be ellowed.

namely $275. 1 do not consider it unreasonable to concede that a

’further amount of up to $500 may have been incurried by him in living

expenses while camping on and travelling to and from the lease and

in travelling around Perth acquiring materials, supplies and the like.

1 consider that no allowance can be made for any payment made to
him for hours spent in working on ladders or travelling around
acquiring equipment and the like away from the lease. It is my
opinion that as a general rule p;;ments uhich are mede between joint

tenement holders of the type claimed in item &4 as ''wages" for time

incurred in work are not payménts which constitute expenditure for

.purposes of Regulation 31. A single holder could -not pay himself

"“wages" and then claim it as expenditure under the firsc limb of
Regulation 31. The/second limb of Regulation 31 is designed to make
a reasonable allow;nce for wark done by the holder, but that is only
for work done on the lease itself, not when off the lease. 1
therefore consider_thgghghe>most which can be said--of-the- amount set
out in item 4 is that some of that amount should be allowed, not

as '"wages" but rather as representing the out of pocket expenses of
Stanley Lavery as 1 have mentioned above. Accordingly, in lieu of
the amount of $2,628 claimded as "wages", 1 am prepared to find, on
the basis 1 haue ment ioned previousiy. that expenditure of the
nature suggested by me was incurred by Stanley Lauery for purposes

of the first limb of Regulation 31 amounting to $775 in all.

I consider the stated expenditures of $80 on stationary and'office :

equipment and $150 on camp supplies should be accepted for purposes




'The total amount of allowable expenditure then which 1 consider

"shoulj be'aceepted for purposes of Re ulation 31 is this $4 787.

‘_thaﬁ‘ﬁ*ifnof*the*requhred‘hxfu

nditure of’$1&000'“*1t:’
;is'm& tinding. therefore, that the tenement holders have‘failed .
.“to comply with the :equirements of the legislation related to the
lease bj not expending the orescribed amount thereon outing the
yeerAin question. The short-fall of over $5,000 is substantial.
The circumstances of the case are that fot‘the three years prior
to the year in question there is no evidence that there was
expenditure of the required $10.060 per annum totalling $30.000.
No neports were filed as required — another breach of the legislation.
.

" The form 5 referred to in evidence was filed several months late and ’

_ only when this hearing was imminent. 1 n’'addition it was not a true

account of expenditure.

While the work done by the tenement holders falis within the definition
of "miningﬁ contained in the Act it is very limited and is more
in the nature of prospecting. 1 consider. however, that what they
have been doing falls within that definition of mining and that .
. it is not open to me to say., as 1 was invited to by couns‘el. that
;,a)uun_m——_“:nining" for purposes of Regulation 31 requires more than what was
~ done. As Mr Percy, rightly, in my opinion said, the Act is not

aimed only at large scale, well organized miners with access to

large amounts of finance and sophisticated equipment.

I reject Mr Camp's submissions in relation to S.82(1)(d) where he
T _ suggested the Warden has a power to recommend forfeiture of his
own motion as soon as he becomes aware of the breach of the conditions

of a lease.

,5' ' _ 1 consider that 1 must only look to the powers and procedures and
RN considerations set out in S.98,.: in the context in which they appear

‘in the section and in the Act as a whole.



:'I must ask whether or not the non-compliance 1s in the circumstances

f of the case of "sufficient gravity ‘to justify forfeiture- I must

s ied that the Act‘hns'not een complled wtth to a'matcriliwc .

degrec.» 1s the breach trlvtal or of a minor nature or does’ 1:
tend to go against the basic implied orvekpress purpose of the

legislation. 1 consider 1 am entitled to look at factors other than

the non-expenditure itself.

The policy of tﬁe Act 1 believe to be one which seeks to ensure that
holders of Mininé tenements are able to and in fcct do work their
tenements with a view to ultimate recovery of any economic deposits
of minerals. It is a policy whith is also designed to discourage

holders from simply acquiring a tenement _and not performing their

statutory obligation thus defeating the policy of active exploitation

- of the State's mineral reserves.

In the present case the absence of gvidence,of expenditure of the
prescribed degree ih previous years. the lack of reporting as préscrfbed
in all years, the large shortfail in established expenditure for the
year in que;tion and the very.limited nature of work done during the
year—in-question and during the life of the lease so far all combine

{ to lead me to the view that the non-compliance is in the circumscances

—

of sufficient gravity to justify forfeiture. e i

For the above reasons 1 recommend that the lease be forfeited.
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